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“ADVERTISING ACTIVITIES IN THE LIGHT OF EUROPEAN LAW STANDARDS”

DR. JÜRGEN BRANDSTÄTTER

1. Directive 84/450/EEC on misleading advertising

Directive 97/55/EC on comparative advertising

The two most important and significant Directives of the European Union on the harmonisation of European advertising law are, on the one hand, Directive 84/450/EEC of September 10, 1984 relating to the approximation of the laws, regulations and administrative provisions of the Member States concerning misleading advertising and, on the other hand, Directive 97/55/EC of October 6, 1997 amending directive 84/450/EEC concerning misleading advertising so as to include comparative advertising.

In 1984 the Council put the main provisions about misleading advertising together in Directive 84/450/EEC, whereas it reserved the provisions about comparative advertising to a second phase of harmonisation, which finally – the discussions having lasted more than 15 years – took place in June 1997. This second Directive (97/55/EC) contains the relevant provisions on comparative advertising and amends Directive 84/450/EEC.

In the Directive on misleading advertising, it is stated that the laws of the Member States against misleading advertising differ widely, whereas - since advertising reaches beyond the borders of individual Member States - this has a direct effect on the establishment and the functioning of the Common Market. Misleading advertising can lead to distortion of competition within the Common Market and can affect the economic welfare of consumers. The differences between the laws of the Member States not only lead, in many cases, to inadequate levels of consumer protection, but also hinder execution of advertising campaigns beyond national boundaries and affect the free circulation of goods and services. For this purpose, minimum and objective criteria should be established for determining, whether advertising is misleading.

One of the main ideas of the Directive is that persons or organisations having a legitimate interest in the matter under national law must have a facility for initiating proceedings against misleading advertising, either before a court or before an administrative authority which is competent to rule on complaints or to initiate appropriate legal proceedings. In certain cases, following the ideas of the Council, it may be desirable to prohibit misleading advertising even before it is published. However, this does not in any way imply that Member States are under an obligation to introduce rules requiring the systematic examination of advertising in advance. This is also in accordance with the suggestion of the Council that voluntary control should be exercised by self-regulatory bodies to eliminate misleading advertising, which may avoid recourse to administrative or judicial action.

On the other hand, the advertiser should be able to prove, by appropriate means, the material accuracy of the factual claims he makes in his advertising, and may in appropriate cases be required to do so by the court or administrative authority. As a very important point, the Council stated that this Directive must not preclude Member States from retaining or adopting provisions with a view to ensuring more extensive protection of consumers, persons carrying on a trade, business, craft or profession, and the general public.

Most important are Art. 2 and 7 of the said Directive. Art. 2 contains a definition of advertising in general and misleading advertising in particular. Pursuant to Art. 2 para. 1, advertising is 

“the making of a representation in any form in connection with a trade, business, craft or profession in order to promote the supply of goods or services, including immovable property, rights and obligations”. 

Misleading advertising as it is defined in para. 2 of the said article 

“means any advertising which in any way, including its presentation, deceives or is likely to deceive the persons to whom it is addressed or whom it reaches and which, by reason of its deceptive nature, is likely to affect their economic behaviour or which, for those reasons, injures or is likely to injure a competitor”. 

The characteristic of the possible deceit is not specified any further. The question, if the existence of a misleading depends on a deceit or possible deceit of more or less all the persons to whom the advertising is addressed, or if it is sufficient that only a part of the addressed persons could be misled, remains open. 

Pursuant to Art. 7 of the Directive, Member States are free to retain or adopt provisions with a view to ensuring more extensive protection of consumers, persons carrying on a trade, business, craft or profession, and the general public. Because of the provisions in Art. 7 and the lack of definition of the percentage of persons misled in Art. 2 the effect of harmonisation of the respective laws in the Member States is considerably weakened. 

Directive 97/55/EC adapts Directive 84/45/EEC on misleading advertising the reason for this being to include provisions on comparative advertising. The main idea of this Directive was, apart from the completion of the internal market in general, that advertising is a very important means of creating genuine outlets for all goods and services throughout the EC and, therefore, the basic provisions governing the form and content of comparative advertising should become uniform through harmonisation by the Member States. If these conditions are met, this would help to demonstrate objectively the merits of the various comparable products. Comparative advertising can also stimulate competition between suppliers of goods and services to the consumer’s advantage. The most significant adaptations are, on the one hand, that Art. 2 of Directive 94/450/EEC adds a definition of comparative advertising as: 

“any advertising which explicitly or by implication identifies a competitor or goods or services offered by a competitor”, 

and, on the other hand, the addition of a new Art. 3a in Directive 94/450/EEC, which contains a long list of requirements that comparative advertising has to satisfy in order to ensure objective truth and fairness towards third parties’ rights. Generally speaking, comparative advertising is permitted, if it

a) is not misleading;

b) compares goods and services meeting the same needs or intended for the same purpose and that have the same designation of origin; 

c) objectively compares one or more material, relevant, verifiable and representative features of those goods and services, which may include price; 

d) does not create confusion with the competitors’ products or trade marks and brand names; 

e) does not denigrate competitors´ products, distinctive signs and activities; 

f) does not take unfair advantage of the reputation of a competitor’s mark or designation of origin; and

g) does not present goods or services as imitation or replicas of protected products.

In order to prevent comparative advertising being used in an anti-competitive and unfair manner, only comparisons between competing goods and services meeting the same needs or intended for the same purpose should be permitted. A comparison of price should only be possible, if the comparison fulfils certain conditions, in particular that it is not misleading. (The conditions of comparative advertising listed in Art. 3a should be cumulative and respected in their entirety.)

In contrast to Directive 94/450/EEC on misleading advertising, Member States are expressly forbidden to limit its effect by enacting measures more protective of the consumer (new Art. 7 para 2). 

2. Directive 1999/44/EC on certain aspects of the sale of goods and associated guarantees

A very important provision on advertising is contained in Directive 1999/44/EC on certain aspects of the sale of consumer goods and associated guarantees. According to Art. 2 paragraph 2 lit d of this Directive, the seller is liable for “any public statements on the specific characteristics of the goods made by himself, the producer or his representative, particularly in advertising or in labelling”. Hence, statements in advertising become part of the contract with the consumer and, therefore, relevant for any kind of warranty claims. Furthermore, Art. 6 of the Directive states that a guarantee given by the producer of a consumer good shall not only be legally binding under the conditions laid down in the guarantee statement itself, but also under the conditions made in associated advertising.

3. Directive 2000/31/EC on electronic commerce

Directive 2000/31/EC on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market also contains a very important provision on advertising through the internet. According to the said Directive, Member States which permit unsolicited commercial communication by e-mail have to ensure that such advertising of a service provider established in their territory shall be identifiable clearly and unambiguously as such as soon as it is received by the recipient. Member States also have to install opt-out registers in which natural persons not wishing to receive such advertising can register themselves and they have to ensure that service providers undertaking unsolicited commercial communications by e-mail consult this list regularly and respect it.

4. Directive 98/43/EC on tobacco advertising and sponsoring

A very interesting development has taken place with the plan of the Commission to restrict tobacco advertising and sponsoring. On July 6, 1998 Directive 98/43/EC on tobacco advertising and sponsoring was passed in the Council notwithstanding the intense protests of Germany and Austria. Immediately after the passing of the Directive, the German government applied for a declaration of nullity before the European Court of Justice (ECJ) and announced that it would not take any steps to implement the Directive into national law. The petition brought in by the German government was based on several grounds of nullity: The main argument was that Art. 95 (former Art. 100a), on the basis of which it had been adopted, was exceeded. The Advocate-General and the ECJ followed this opinion and annulled the Directive in 2000. The ECJ also declared that following Art. 152 para. 4, the harmonisation of national legal standards for the sake of health policy does not form part of the competence of the EC and that Art. 95 would only allow the restriction of certain kinds of advertising and sponsoring which would cause distortion of competition (for example that a Formula 1 Grand Prix would only take place in countries where tobacco sponsoring is allowed).

As a next step the Commission proposed a new Directive on tobacco advertising and sponsoring on May 5, 2001 which takes full account of the judgement of the Court. This Proposal regulates or prohibits tobacco advertising and sponsoring only in cases where it would have any cross-border effect.

5. Directive 2000/13/EC on labelling, presentation and advertising 

of foodstuffs

Another big and important complex of European law standards in this respect is the attempt of the EC to harmonise the national laws about labelling, presentation and advertising of foodstuffs, to enable the consumer to get comprehensive information on the contents and the composition of food products and prevent differing national legislation from impeding the free movement of foodstuffs. The Directive consolidates and repeals Council Directive 79/112/EEC on the labelling, presentation and advertising of foodstuffs and its subsequent amendments (Council Directives 85/7/EEC, 86/197/EEC and 89/395/EEC, Commission Directives 91/72/EEC, 93/102/EC and 95/42/EC and Directive 97/4/EC of the European Parliament and the Council).

As a general requirement the Directive provides that labelling, presentation and advertising of foodstuffs must not mislead the consumer about the foodstuffs´ characteristics or effects or attribute to a foodstuff properties for the prevention or cure of human illness.

The labelling must compulsorily contain the following particulars (Art. 3):

a) name under which the product is sold;

b) list of ingredients;

c) quantity of ingredients or categories of ingredients expressed as a percentage;

d) net quantity;

e) date of minimum durability;

f) special conditions for keeping or use;

g) name or business name and address of the manufacturer or packager or of a vendor established in the Community;

h) place of origin or provenance;

i) instructions for use;

j) indication of the acquired alcohol strength.

These particulars must be easy to understand, easily visible, clearly legible and indelible.

The Directive was last amended by Directive 2001/101/EC of November 26, 2001 regulating the definition of meat for labelling purposes, where meat is used as an ingredient in foodstuffs.

6. Directive 1999/45/EC on classification, packaging and labelling 

of dangerous goods

It is the objective of this Directive to approximate national provisions on the classification, packaging and labelling of dangerous preparations in order to ensure protection of public health and the environment as well as free movement of such products. Directives 78/631/EEC, 88/379/EEC and 91/442/EEC were repealed by Directive 1999/45/EC. A preparation is subject to the provisions of this Directive if it contains one of the dangerous substances listed in Art. 2 or fulfils one of the two other criteria of this article.

The main requirements relating to packaging are, first of all, that the form of packaging and materials used must be strong and solid. The containers which contain dangerous preparations sold to the general public also must not have a shape or graphic decoration likely to attract children or mislead consumers or be presented in a similar way to foodstuffs or animal feeding stuffs or medicinal or cosmetic products. Finally such preparations must be supplied in a container fitted with child-resistant fastenings and carrying a tactile warning of danger.

As regards labelling, any package must be clearly and indelibly marked with certain specific information. Such information has to contain:

a) the trade name of the preparation and the name and address of the person responsible for placing it on the market;

b) the chemical name of the substance or substances in the preparation. Although this list does not have to be exhaustive, the names of the substances which have given rise to the classification "dangerous preparation" must be indicated;

c) the danger symbols and risk phrases, in accordance with the wording in the annexes to Directive 67/548/EEC relating to the classification, packaging and labelling of dangerous substances. Provisions are also laid down for preparations containing several dangerous substances which require several symbols and risk phrases. 

Member States have to appoint a national authority which is responsible for the exchange of information with the Commission on the application of this Directive. Member States are also obliged to set up an information system consisting of safety data sheets provided by the person responsible for placing a preparation on the market and intended mainly for professional users to enable them to take the necessary measures to protect health and safety in the work place.

Art. 13 provides, that an advertisement for a dangerous preparation, which is going to be sold on distance (distance selling) to any member of the general public without having the possibility of a sight at the label, must make mention of the type or types of hazard indicated on the label.

7. Directive 76/768/EEC on cosmetic products

This Directive obliges the Member States to take all necessary measures that cosmetic products bear the following information on the packaging, containers or labels in indelible, easily legible and visible lettering:

a) the name or style and the address or registered office of the manufacturer or person responsible for marketing the cosmetic product who are established within the Community;

b) the nominal content at the time of packaging;

c) the expiry for products with a stability for less than three years;

d) particular precautions to be observed in use, and especially those which are listed in the annexes to the Directive, have to be printed either on the label or on the container; where this is impossible for practical reasons, this information must appear on the packaging or on an enclosed leaflet;

e) the batch number of manufacture or the reference for identifying the goods; however, where this is impossible for practical reasons because the cosmetic articles are too small, such information need appear only on the multiple retail pack or sleeve of these articles.

Art. 6 para 2 contains a prohibition of misleading labelling, presentation and advertising of cosmetic, which could, by the use of the wording, use of names, trade marks, images or other signs, figurative or otherwise, suggest a characteristic which the product does not possess.

8. Directive 2001/83/EC on the Community code relating to medicinal products for human use

The noteworthy articles of this Directive are Art. 86 – 100 in Title VIII. According to these, Member States must prohibit any advertising of a medicinal product for which a marketing authorisation has not been granted. They also have to prohibit the advertising to the general public of medicinal products which are available on medical prescription only, contain psychotropic or narcotic substances and are not intended for use without the intervention of a medical practitioner. Therapeutic indications as tuberculosis, sexually transmitted diseases, other serious infectious diseases, cancer and other tumoral diseases, chronic insomnia, diabetes and other metabolic illnesses must not be mentioned in advertising to the general public. The Directive distinguishes between advertising to the general public and advertising to persons qualified to prescribe or supply medicinal products.

All advertising to the general public of a medicinal product must be clearly identifiable as such and must include the following minimum information:

a) the name of the medicinal product;

b) the information necessary for correct use of the medicinal product;

c) an express, legible invitation to read carefully the instructions on the package leaflet.

The advertising of medicinal products to the general public must not include any information which:

a) gives the impression that a medical consultation is superfluous;

b) suggests that the health of the subject can be enhanced by taking the medicine;

c) is directed exclusively or principally at children;

d) refers to a recommendation by scientists, health professionals or persons who, because of their celebrity, could encourage the consumption of medicinal products;

e) suggests that the medicinal product is a foodstuff, cosmetic or other consumer product;

f) suggests that the safety or efficacy of the product is due to the fact that it is natural;

g) could, by a description or detailed representation of the case history, lead to erroneous self-diagnosis;

h) refers, in improper, alarming or misleading terms, to claims of recovery;

i) uses, in improper, alarming or misleading terms, pictorial representations of changes in the human body caused by disease or injury, or of the action of a medicinal product on the human body;

j) mentions that the medicinal product has been granted a marketing authorisation.

Advertising of a medicinal product to persons qualified to prescribe or supply such products (doctors, pharmacists, etc.) must include:

a) essential information on the medicinal product;

b) the supply classification of the medicinal product.

The explanations above are not an exhaustive representation about all EC directives which contain provisions about and restrictions on advertising.

Sofia, September 2002

Annex:

Article 95 (ex Article 100a) ECT

1.
By way of derogation from Article 94 and save where otherwise provided in this Treaty, the following provisions shall apply for the achievement of the objectives set out in Article 14. The Council shall, acting in accordance with the procedure referred to in Article 251 and after consulting the Economic and Social Committee, adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the internal market.

2.
Paragraph 1 shall not apply to fiscal provisions, to those relating to the free movement of persons nor to those relating to the rights and interests of employed persons.

3.
The Commission, in its proposals envisaged in paragraph 1 concerning health, safety, environmental protection and consumer protection, will take as a base a high level of protection, taking account in particular of any new development based on scientific facts. Within their respective powers, the European Parliament and the Council will also seek to achieve this objective.

4.
If, after the adoption by the Council or by the Commission of a harmonisation measure, a Member State deems it necessary to maintain national provisions on grounds of major needs referred to in Article 30, or relating to the protection of the environment or the working environment, it shall notify the Commission of these provisions as well as the grounds for maintaining them.

5.
Moreover, without prejudice to paragraph 4, if, after the adoption by the Council or by the Commission of a harmonisation measure, a Member State deems it necessary to introduce national provisions based on new scientific evidence relating to the protection of the environment or the working environment on grounds of a problem specific to that Member State arising after the adoption of the harmonisation measure, it shall notify the Commission of the envisaged provisions as well as the grounds for introducing them.

6.
The Commission shall, within six months of the notifications as referred to in paragraphs 4 and 5, approve or reject the national provisions involved after having verified whether or not they are a means of arbitrary discrimination or a disguised restriction on trade between Member States and whether or not they shall constitute an obstacle to the functioning of the internal market. In the absence of a decision by the Commission within this period the national provisions referred to in paragraphs 4 and 5 shall be deemed to have been approved. When justified by the complexity of the matter and in the absence of danger for human health, the Commission may notify the Member State concerned that the period referred to in this paragraph may be extended for a further period of up to six months.

7.
When, pursuant to paragraph 6, a Member State is authorised to maintain or introduce national provisions derogating from a harmonisation measure, the Commission shall immediately examine whether to propose an adaptation to that measure.

8.
When a Member State raises a specific problem on public health in a field which has been the subject of prior harmonisation measures, it shall bring it to the attention of the Commission which shall immediately examine whether to propose appropriate measures to the Council.

9.
By way of derogation from the procedure laid down in Articles 226 and 227, the Commission and any Member State may bring the matter directly before the Court of Justice if it considers that another Member State is making improper use of the powers provided for in this Article.

10. The harmonisation measures referred to above shall, in appropriate cases, include a safeguard clause authorising the Member States to take, for one or more of the non-economic reasons referred to in Article 30, provisional measures subject to a Community control procedure.

Article 152 (ex Article 129) ECT

1. A high level of human health protection shall be ensured in the definition and implementation of all Community policies and activities. Community action, which shall complement national policies, shall be directed towards improving public health, preventing human illness and diseases, and obviating sources of danger to human health. Such action shall cover the fight against the major health scourges, by promoting research into their causes, their transmission and their prevention, as well as health information and education. The Community shall complement the Member States' action in reducing drugs-related health damage, including information and prevention.

2. The Community shall encourage co-operation between the Member States in the areas referred to in this Article and, if necessary, lend support to their action. Member States shall, in liaison with the Commission, co-ordinate among themselves their policies and programmes in the areas referred to in paragraph 1. The Commission may, in close contact with the Member States, take any useful initiative to promote such co-ordination.

3. The Community and the Member States shall foster co-operation with third countries and the competent international organisations in the sphere of public health.

4. The Council, acting in accordance with the procedure referred to in Article 251 and after consulting the Economic and Social Committee and the Committee of the Regions, shall contribute to the achievement of the objectives referred to in this Article through adopting:

(a) measures setting high standards of quality and safety of organs and substances of human origin, blood and blood derivatives; these measures shall not prevent any Member State from maintaining or introducing more stringent protective measures;

(b) by way of derogation from Article 37, measures in the veterinary and phytosanitary fields which have as their direct objective the protection of public health;

(c) incentive measures designed to protect and improve human health, excluding any harmonisation of the laws and regulations of the Member States. The Council, acting by a qualified majority on a proposal from the Commission, may also adopt recommendations for the purposes set out in this Article.

5. Community action in the field of public health shall fully respect the responsibilities of the Member States for the organisation and delivery of health services and medical care. In particular, measures referred to in paragraph 4(a) shall not affect national provisions on the donation or medical use of organs and blood. 
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